Contribution to the Kark Review of the Fit and Proper Persons Requirement
This written contribution is based on my oral submission to the evidence session for
National Guardian Advisory Working Group members, 14 August 2018, 12:30–2:00pm.
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Introduction
Regulation 5 of the 2014 HSCA Regulated Activities Regulations1 is aimed at ensuring that people
who have director level responsibility for the quality and safety of care, and for meeting the
fundamental standards, are fit and proper to do so. The terms of reference for this review2 include
consideration of the scope of Regulation 5. Whilst Regulation 5 explicitly refers to directors and
individuals performing similar or equivalent functions, I welcome references in the related DHSC
policy paper3 to ‘senior managers’ and ensuring that ‘senior staff who are responsible for quality and
safety of care’ are fit and proper to be in such roles. I think that the operation of the Fit and Proper
Persons Requirement (FPPR), if it continues, should be extended beyond directors, to ensure that
other senior staff, not necessarily working at director level, are explicitly required to be fit and
proper people to undertake managerial roles in the provision of healthcare services.

The ‘Iceberg of Ignorance’

A recent publication4 attributes the term ‘Iceberg of Ignorance’ to Yoshida. It refers to senior level
management being so far removed from day-to-day business operations that they fail to understand
the systems and processes that affect both employees and customers5. Yoshida concluded that only
4% of an organisation's front-line problems are known at executive level, 9% are known by middle
management, 74% by team leaders and 100% by staff 4,6.

While the numbers may be debated, the iceberg analogy illustrates the problem of people at board
level being at a distance from the coal face, where most of the real issues affecting quality and safety
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of care play out. Management hierarchies can result in directors being either unaware of such
issues, or being given distorted messages filtered by intervening layers of management. Such layers
may have vested interests in giving partial, misleading messages to those above them, and may see
virtue in telling those above them what they think they wish to hear.

This can create serious problems in respect of regulatory compliance, service delivery and quality of
patient services. It can also lead to unfair disciplinary procedures enacted by middle managers
against NHS staff who have raised genuine concerns in the public interest. Raising such concerns can
have devastating consequences on the careers, health and well-being of those who raise them, as
found by the Freedom To Speak Up Review7.

Declaration of interest
Here I should declare an interest, as I contributed in 2014 to the Freedom to Speak Up Review - not
knowing at the time that I would be unfairly dismissed by an NHS Foundation Trust the following
year - and have in effect lost my career. I have had no income for 3 years, apart from a £9,000
employment tribunal award said to be compensation8. There is increasing recognition from many
quarters that the ERA/PIDA legislation9,10 under which this award was made simply does not protect
whistleblowers, as was made clear by a number of MPs in a recent Westminster debate (18 July
2018)11,12. The Freedom To Speak Up Review7 describes this legislation as ‘weak’ and ‘limited in
effectiveness’. It was noted in the 18.7.18 Westminster debate that only 3% of whistleblower
employment tribunal claims are successful, which gives some idea of the magnitude of the task
facing whistleblowers who seek justice. The odds are stacked against them.

The Employment Tribunal which found that I had been unfairly dismissed also confirmed that I had
made many protected disclosures, going back over a number of years.

The Care Quality Commission (CQC), during a subsequent inspection of the foundation trust, found
failings precisely in areas where I had raised concerns, corroborating what I had been telling
numerous managers in the trust for years, to no avail.

I made a self-referral to my professional regulator, the Health and Care Professions Council (HCPC),
who asked for details from me and the trust, undertook a preliminary investigation, confirmed that
they have no concerns about my fitness-to-practice and closed the file.

Kark Review of FPPR - HW contribution September 2018.docx

3 | 24

I also self-referred to my professional body, the Institute of Physics and Engineering in Medicine
(IPEM), who similarly undertook a preliminary investigation, and confirmed that I had no case to
answer. In raising the concerns I was simply doing my job.

Codes of conduct for healthcare professionals
I self-referred to both HCPC and IPEM because of obligation to do so under their respective codes of
conduct, having been subjected to disciplinary procedures. Registered healthcare professionals
(HCPs) are obliged to raise, and if necessary escalate, concerns under relevant codes of conduct.
HCPs who are found to have contravened such codes of conduct are liable to sanctions, including
erasure – they can be struck off by regulators regulating their profession. Recent events show that
this is no idle threat13.

Absence of equivalent independently-enforced sanctions applying to unregulated managers
By contrast to the exacting requirements of professional regulation with which healthcare
professionals are obliged to comply, healthcare managers are not regulated per se. Those who come
from professional backgrounds may be subject to codes of conduct for their own professions,
though in practice many former HCPs who move from clinical practice into management do not
maintain their professional registration. Non-clinical managers are not subject to regulation. Whilst
there is a ‘Code of Conduct for NHS Managers’ 14 it is not enforced by an independent regulator.
Investigations of alleged breaches are at the discretion of local employers - with guidance that
appears to be only advisory rather than mandatory that alleged breaches by Chief Executives and
Directors should (not must) be investigated by outside bodies.

These arrangements seem too cosy in practice, allowing local employers to turn a blind eye to
managerial misconduct – and in effect mark their own homework. I think they are a weakness of the
current FPPR.

Mid Staffs Public Inquiry Report recommendations about managerial behaviour and accountability
The Report of the Public Inquiry into the appalling care at the Mid Staffordshire Hospital, the Francis
Report (5 February 2013), recommended that ‘A common code of ethics, standards and conduct for
senior board-level healthcare leaders and managers should be produced and steps taken to oblige all
such staff to comply with the code and their employers to enforce it’ (Recommendation 215)15.
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It went on to say that ‘Serious non-compliance with the code, and in particular non-compliance
leading to actual or potential harm to patients, should render board-level leaders and managers
liable to be found not fit and proper persons to hold such positions by a fair and proportionate
procedure, with the effect of disqualifying them from holding such positions in future.’
(Recommendation 218)16

It also recommended consideration of an alternative option: ‘An alternative option to enforcing
compliance with a management code of conduct, with the risk of disqualification, would be to set up
an independent professional regulator. The need for this would be greater if it were thought
appropriate to extend a regulatory requirement to a wider range of managers and leaders …’
(Recommendation 219)17

I am not aware of a common code of ethics, standards and conduct for senior board-level healthcare
leaders and managers having been introduced. I am aware that Robert Francis has re-visited the
question of regulation of NHS managers18, concluding that NHS managers should be subject to
professional regulation in the same way that doctors are. Related to this, others have commented
on the weakness of sanctions applied to managers whose conduct falls below expected standards19.
It seems bizarre to me that unregulated managers can have powers to effectively end the careers of
NHS staff without any apparent accountability on the part of themselves or the Trust - who surely
have vicarious responsibility but appear to be able to escape virtually unscathed when their
representatives behave unfairly.

Accountability for dishonesty, unfairness and other ethical lapses
I was angered by trust managers saying things to my detriment during my employment tribunal
hearing, under oath/affirmation, which were not true. They seem to have got away with it, which
doesn’t seem right to me. The Judge picked up some of these, but merely described them as
“inconsistencies”, which seems a remarkably lenient term for what I would have thought was
perjury. Other whistleblowers describe similar experiences in employment tribunals.

I think that trust representatives who say things which are not true in settings where there is an
expectation of truthfulness should be held to account. The FPPR Review may wish to consider the
extent to which trust boards have responsibility for the actions of subordinate managers
representing their trust. It is commonly-held that whilst individuals may be able to delegate actions
to subordinates, they are not able to delegate responsibility for the actions of those subordinates. Is
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there individual, or collective, responsibility at board level for unfairness, dishonesty and other
ethical lapses by trust representatives? Is anybody accountable?

Unfair NHS disciplinary processes
In my opinion cases such as mine should not have to go to a tribunal. The trust had plenty of
opportunities to halt the unfair disciplinary process they instigated, and many further opportunities
to reach a fair outcome before the tribunal hearings. They have had further opportunities to
apologise for the unfairness of the disciplinary action they took against me, and respond to my
attempts to seek reconciliation. They passed up all these opportunities.

They must have spent large sums of public money trying to discredit me, both directly in legal fees
and indirectly in management and HR staff time involved in the unfair disciplinary action against me.
This money would have been much better spent on improving patient services. Instead they
embarked on an unfair disciplinary process which has cost me my career - not to mention the
substantial cost of litigation which I had to embark on to demonstrate the unfairness of the
disciplinary action taken against me. It should not be forgotten that in raising concerns,
subsequently corroborated by CQC, I was simply doing my job - my ‘reward’ was to be treated as a
troublemaker.

Others in related circumstances have suffered worse fates than me as a result of unfair disciplinary
action taken against them, as evidenced for example, by the recent Verita report into the death of
Amin Abdullah20,21.

I am certainly not opposed to good managers and good management. I am a chartered manager in
my own right22, and a Fellow of the Chartered Management Institute. I have earned these
qualifications and recognition of my managerial abilities based on contributions I have made to the
NHS over many years. I want the NHS to be properly managed, by fit and proper persons, and am
unhappy when I see the system appearing to turn a blind eye to unfair practices carried out by
people appointed to management posts.

Power and responsibility – should NHS managers by regulated?
I do not think that the middle managers and senior managers below board level should be excluded
from the scope of FPPR. Particularly if they have powers of dismissal, they should accept
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commensurate responsibility for discharging such powers, in accordance with commonly-accepted
values, such as honesty, fairness and integrity.

There are many cases in which the behaviour of individual managers can be described as, at best,
“misguided”, and yet they appear to be able to act with impunity, destroying the careers and lives of
NHS staff in the process. I would have thought that their behaviour and actions should be regulated,
and suggest that this review provides a timely opportunity to recommend regulation of NHS
managers, with effective sanctions to curb managerial misconduct and incompetence.

Misconduct
In my opinion all of the items listed in item 5 of the Terms of Reference for this Review (Appendix 2)
should be specified as amounting to ‘misconduct’. There are references to several of these,
including bullying, concealment/disguise and falsification of records, in Appendix 1.

I would like to suggest the following further items which could be added to this list:
•

Acting beyond levels of competence

•

Failure to take salient advice from subject matter experts, particularly in regard to patient
safety

•

Ignoring binding guidance from DHSC/NHS/Regulators, arms-length bodies or similar

•

Wilful/reckless disregard of warnings and recommendations from relevant authorities

•

Failure to support reasonable expectations of staff in respect of local implementation of
national career pathways

•

Failure to remediate in a straightforward and fair manner upheld grievances

•

Obstruction to requests for a grievance hearing

•

Destroying or denying access to physical or intellectual property created by members of staff
to which they have a legitimate interest / reasonable expectation of access*

*I think this goes beyond the reference to “inappropriate witholding of records” in the current list.

Perhaps the list could also include wilful failure to abide by the Nolan principles of public life
(selflessness, integrity, objectivity, accountability, openness, honesty, and leadership)23 and other
signposts to good conduct such as the NHS Constitution24 and the (hopefully-strengthened) ‘Code of
conduct for NHS managers’ 14 . I think the Code of conduct for NHS managers14 should be revised to
include a strong emphasis on expectations of observance of ethical standards, in line with a recent
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publication from the Committee for Standards in Public Life: ‘The Continuing Importance of Ethical
Standards for Public Service Providers’ 25.

This publication25 emphasizes the need for transparency, accountability, moral courage, high ethical
standards and ethical standards training. It points out that some providers have focused on
reputation management rather than development of an ethics-led service delivery culture. It
identifies that “service providers put an inappropriate amount of emphasis on managing reputation,
without acknowledging that it is a symptom of wrongdoing pervading an organisation’s approach,
rather than a risk itself”, and includes a reminder that, “Within the Seven Principles of Public Life, the
Selflessness principle requires that holders of public office should take decisions solely in terms of the
public interest”.
Incompetence
I agree with the emphasis in the terms of reference requirement for individuals to be of good
character, as required in paragraph (3)(a) of Regulation 5 (Appendix 4). Paragraph (3)(b) of
Regulation 5 refers to requirements for an individual to have the necessary qualifications,
competence, skills and experience for the role for which they are employed. I hope that the review
also addresses the question of managerial competence. Perhaps there could be a list of examples of
managerial incompetence, equivalent to the list (in item 5 of the terms of reference) for misconduct.
For example:
•

Creation of unclear of lines of reporting

•

Creation of confusion of responsibilities

•

Failure to discharge duty of care to staff

•

Ignoring specific recommendations made by Occupational Health

•

Subjecting staff to unmanageable workloads

… and other basic management failings. Perhaps some of these constitute misconduct rather than
incompetence.

NHS management and leadership
Common themes of contemporary management and leadership literature are that traditional
“command and control” styles of management and “heroic” concepts of leadership are outmoded.
However my experience is that, for all the rhetoric, NHS managers can be extremely dogmatic,
directive, and intolerant of independent thinking. There may be an increased tendency for such
behaviours with relatively inexperienced middle managers, taking their lead perhaps from messages
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intentionally or unintentionally given by senior managers (recognising that the cultural tone in an
organisation is, or should be, set by senior leaders).

The landmark Griffiths report 198326 which ushered in general management into the NHS
emphasized the need for clinical leadership in the NHS27, but this recommendation is less well
known than other recommendations Griffiths made28. Challenge of questionable decisions and
assumptions made is an important element of leadership, and is welcomed by organisations and
individuals mature enough to recognize the legitimacy of appropriate challenge. However, my
experience - again in my areas of expertise - is that attempts to engage in clinical leadership can be
extremely unwelcome if it is seen as challenging pervading views (particularly if this involves topdown managerial groupthink and/or a self-congratulatory / “good news only” culture).

Speaking truth unto power
An article of this title appears on the Foreign and Colonial Office website29. Its opening paragraph
reads:
The UK Civil Service doesn’t have an official motto – but if it did, it would almost certainly be:
“speak truth unto power”. It’s a maxim that’s in the blood of good civil servants, even if they
know that it won’t make their lives any easier. The best politicians learn to cherish civil
service advice which points out the flaws in their arguments. The worst surround themselves
with sycophants who create a micro-climate which wraps a warm embrace around their
worst tendencies.

Sadly many NHS whistleblowers have discovered that it can be very dangerous to their careers to
“speak truth unto power” in the NHS. They may have assumed at the outset that concerns which
they raise in the public interest will be well-received by hospital managers, only to discover to their
cost realities of the reprisals/retaliation described by Francis in the Freedom To Speak Up Review7. I
hope that the FPPR Review acknowledges that the FPPR has not had any discernible impact in
supporting speaking up in the NHS, and that tougher measures are now needed to deter reprisals
against those who speak up in the public interest.

Indeed I hope the review goes further, and positively encourages speaking truth unto power, in the
interests of the NHS in particular, and a healthier society in general. This would be in line with views
expressed by Lock (2017) 30.
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Conclusions
I would like to see extension of the scope of the FPPR (if it is continued) to include NHS senior
managers below director level. (The term ‘senior managers’ is open to interpretation – I suspect
that some NHS trusts might consider all managers at, say, band 8a or above, to be senior managers.)

Management hierarchy can be a significant contributor to directors and other senior managers being
ill-informed about, or completely unaware of, serious matters of concern. There is, in my
experience, a real problem with middle managers and others suppressing concerns raised by NHS
staff in the public interest. This may be linked to a “good news only” culture which appears endemic
within parts of the NHS. Suppression of whistleblower concerns contributes to the “iceberg of
ignorance” at board level. The legislation which supposedly protects whistleblowers is weak and, in
the eyes of many, ineffective; numerous cases show that NHS staff cannot be sure they will be safe
if they raise concerns in the public interest.

Unlike most healthcare professionals, NHS managers are not regulated. The existing ‘Code of
Conduct for NHS Managers’ lacks teeth. Whilst many NHS managers are decent, hard-working,
principled people who abide by values and principles espoused by the NHS Constitution, there is
clear evidence that there are some who do not. In my opinion, bullying/dishonest managers are not
fit and proper persons to hold such roles. Their behaviour reflects badly on all NHS managers. They
should be held to account for bullying dishonest behaviour. Such accountability should be
supported by honest fair NHS managers – and by everyone. Dishonesty in legal proceedings, such as
employment tribunals, is particularly reprehensible, and should surely have more significant
consequences than at present for those who say things which they know to be untrue.

At present, senior managers seem to be insulated from responsibility for misconduct/incompetence
of misbehaving middle managers. Whilst this begs the question, perhaps, as to how much such
misbehaviour is at the instigation of those above them, it raises the question of to what extent
boards, and individual board members, accept and discharge employer vicarious liability for bullying
and other misconduct/incompetence by its managers and other employees.

One of the irritating features of NHS managerial behaviour in the eyes of many present and former
NHS staff is the failure of individual managers to accept personal responsibility when things go
wrong - it is very rare to see any of them prepared to stand up and be counted. It is this lack of
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accountability and humility which is at the heart of the distress of many patient representatives and
whistleblowers subjected to reprisals/retaliation after raising concerns.

I would like an effective common code of ethics, standards and conduct to be introduced for senior
board-level healthcare leaders and managers. I think it should be applicable to all NHS managers,
certainly those employed at band 8a and above. For this to be effective, I think it probably should be
part of a system of regulation of managers. After all, if healthcare professionals are subject to
regulation by an external body, why should managers who have substantial power over them and
their careers not be subject to similar oversight of their fitness to practice?

I would like to see the Department of Health and Social Care take a policy stand against the present
situation which requires unfairly dismissed NHS staff who have raised concerns in the public interest
– in the context of seeking improvements in patient care – to go to an employment tribunal to seek
justice. In so doing they face a massive inequality of arms, in which trust managers seem to be able
to commit unlimited sums of taxpayers’ money to what becomes a jousting match between
barristers before a judge/panel on arcane details of weak, ineffective legislation and obscure legal
precedent, of sometimes dubious relevance to the concerns raised. There are serious questions as
to whose interests are being served (and whose are not being served) by the present system.

I suggest that this (the above paragraph) falls within the remit of the present Review of the FPPR, by
linking the behaviour of NHS managers who funnel whistleblowers into an employment tribunal
process inherently weighted against them with the Review’s terms of reference, which include:
the operation and scope of the fit and proper test; bullying and/or harassment; and conduct which
discourages appropriate whistleblowing.

I think that whistleblowing cases involving alleged hostility to NHS staff who have raised concerns in
the public interest should be handled within the NHS, with the actions of staff being judged by their
peers from other NHS organisations who understand the context of their actions. My experience
leaves me in no doubt that employment tribunals are not the right forum for this. Whilst some
hoped that the National Guardian Office might fulfil this role, it has wide discretion as to whether or
not to get involved in a particular case, and appears reluctant to undertake case reviews. There

continues to be a gap in the system of oversight in this area, as identified by the Freedom to
Speak Up Review31. Effective independent review would, in my view, go a long way towards
curbing unfair disciplinary actions within the NHS.
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I support the inclusion of all the items shown as bullet points in item 5 of the terms of reference as
amounting to ‘misconduct’, and have suggested further items for this list. Furthermore I have
suggested that a similar equivalent list be created as examples of managerial incompetence. I think
that the Review has an opportunity to underline the importance of the Nolan principles of public life,
ethical behaviour, and the NHS Constitution principles and values.

I would like to see improved understanding within the NHS of leadership, and that challenge where
appropriate is a fundamental, legitimate component of leadership. Clinical leadership should be
encouraged, in line with the 1983 Griffiths Report. At present many healthcare professionals feel
seriously disempowered.

There is substantial evidence of retaliation and reprisals against NHS staff who raise concerns in the
public interest. I think that the Kark Review has an opportunity to make a substantial contribution to
improving speaking up culture, by recommending changes to the FPPR which would provide
meaningful sanctions against individuals who inhibit or discourage whistleblowing. Such individuals
should be made genuinely accountable for their actions and omissions. I think there is urgent need
for legislative reform in this area.

Hugh Wilkins
September 2018
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Appendix 1
Illustration of themes in this contribution to the FPPR review
by reference to an outline of my circumstances
I am a clinical scientist, formerly Director of Medical Physics and Radiation Protection Adviser
at an NHS Foundation Trust. I have worked in hospitals and universities in the UK and
overseas, including more than 30 years in the NHS. Much of this work has been in supporting
the safe and effective use of radiation in medicine, where it is used widely, for diagnosis,
treatment and research.
I was unfairly dismissed by an NHS Foundation Trust after raising concerns in the public
interest over a number of years. These concerns were in my professional area of expertise,
and raised in the course of discharging my role as head of department and the trust’s
radiation safety lead. I was trying to improve standards within the trust, but was regarded
as a troublemaker by newly-appointed managers in a new senior management structure in
the trust for speaking up about the problems I identified. I was subsequently vindicated by
an external review and critical CQC report which corroborated the concerns I had raised.
My job description, which didn’t change during the 11 years (2004-15) I was employed by the FT
which unfairly dismissed me, emphasizes my strategic and operational leadership and managerial
roles and responsibilities in respect of medical physics services to the trust. It shows one layer of
management between me and the trust board. By the time I left, corporate management layers had
proliferated to such an extent that there were seven layers of management between me and the
board. A new senior management structure had been introduced in 2013 which resulted in serious
managerial ambiguities and confusion of responsibilities, which I believe are at the heart of the
employment dispute which was contrived against me32.

I was the lead subject matter expert in my professional field and radiation safety lead within the
trust33. I was aware of serious issues affecting patient care. Amongst other things I was seeking to
introduce relatively inexpensive improvements to address these issues, but was foiled by relatively
junior managers in newly-created posts who over-ruled me, despite their lack of knowledge,
experience and relevant qualifications in this area34.

One of many things which I think is fundamentally wrong in my case is that managers, in the course
of suppressing concerns which I raised, went out of their way to alter reports which I had written,
and which were presented to managers above them under my name. They seemed to want to give
the impression to those above them that things were fine. One even wrote to me, apparently in all
seriousness, that it was my role as the trust’s Radiation Protection Adviser, to “provide assurance to
the Safety & Risk Committee” regarding compliance with legislative requirements - and, it
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subsequently emerged, edited my report to include such assurance - even though evidence from
audits showed that radiation doses to patients from common x-ray examinations at the trust were
higher than national benchmarks, contrary to IRMER legal requirements35.

Given that radiation is a carcinogen, and given the history of previous serious radiation incidents at
the hospital in question - including one which I understand led to the highest litigation pay-outs in
the history of the NHS until it was overtaken by the subsequent Bristol paediatric heart surgery
scandal36 - I find their actions extraordinary. And also the action of those above them who
knowingly permitted them to behave in this way.

It is almost as if the directors wanted to distance themselves from problems, to protect themselves
perhaps from having to take personal responsibility. The FPPR does not seem able to cope with such
problems arising from the management hierarchy and culture currently in place.

There is evidence to suggest that one of the people who altered my reports went on to subsequently
alter the wording of minutes of the Safety and Risk Committee in a formal trust response to a
Freedom of Information request37, and I believe took other actions intended to discredit me. I don’t
think that she and others who behaved in this way are fit and proper persons to hold the positions
they do/did, and believe they should be held to account. The FPPR as currently constructed appears
incapable of providing such accountability in practice.

This is just an outline of my case. There is much more I could say, for example inadequate staffing
levels and a recruitment-retention crisis created as a result of local managers ignoring national
binding guidance and multiple warnings from national figures. They also ignored recommendations
from their own head of occupational health, and refused to accept an individual stress evaluation
form which he requested be completed following diagnoses of work-related stress. Managers
seemed oblivious to their duty of care towards me, or perhaps thought they could simply ignore it.

I believe I was subjected to sustained bullying over a long period. Repeated NHS staff surveys show
bullying at consistent high levels. The new Secretary of State for Health and Social Care, and the
Chair of NHS Improvement have indicated their shock at the extent of bullying in the NHS, and the
need to reduce it. Whilst bullying is apparently not illegal, it is no way to behave towards a
workforce. I hope that bullying and/or harassment is explicitly taken into account, and considered
to be ‘misconduct’ when applying the FPPR.
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Appendix 2
FPPR Review Terms of Reference Item 5 - Misconduct
The terms of reference for this review include 11 items which the review will undertake. Item 5 of
these terms of reference is to:
‘Consider whether any of the following should be specified as amounting to ‘misconduct’ so as to be
capable of being taken into account when applying the FPPR:
•

A failure to cooperate with a properly constituted review or investigation;

•

The failure to preserve records safely or the falsification or inappropriate witholding of
records;

•

Bullying and/or harassment;

•

Conduct which might inhibit or discourage appropriate whistleblowing;

•

A failure to secure relevant approvals for, or notify relevant bodies of, any “settlement
agreements” and associated payments;

•

Any failure without reasonable excuse to observe the duty of candour;

•

Any conduct designed to conceal or disguise any of the acts above.’
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Appendix 3
Government response to the Mid Staffordshire Public Inquiry Report
A House of Commons Library briefing provides background to the public inquiry led by Robert
Francis QC and some information on the government’s response. Following the publication of the
report, the Prime Minister made a statement to the House, which highlighted how the different
layers of NHS management had failed to address the failings at Mid-Staffs NHS Foundation Trust:
The inquiry finds that the appalling suffering at the Mid Staffordshire hospital was primarily
caused by a “serious failure” on the part of the trust board, which failed to listen to patients
and staff and failed to tackle what Robert Francis calls “an insidious negative culture
involving a tolerance of poor standards and a disengagement from managerial and
leadership responsibilities.”38

The Government’s initial response to the Public Inquiry Report (the Francis Report, February 2013)
can be found in ‘Patients First and Foremost: the Initial Government Response to the Report of the
Mid Staffordshire NHS Foundation Trust Public Inquiry’ 39. This set out a five-point plan including
“Ensuring robust accountability”:
This section stated that as part of the Law Commission’s review of the legislation that applies
to the professional regulators, the Government would seek to legislate at the earliest
opportunity to consolidate measures into a single Act that would enable “faster and more
proactive action on individual professional failings”. This section also outlined proposals for a
barring scheme for “failed NHS managers”17.
In its subsequent detailed response to each of the 290 recommendations, ‘Hard Truths, the Journey
to Putting Patients First’, the Government fully or partially accepted all but nine of the 290 Francis
recommendations40. It accepted Recommendations 21515 and 21816, and partially accepted
Recommendation 21917. (These three recommendations are discussed on pages 4 and 5 of this
document).

The government’s response to Recommendation 21515; 1 refers to standards produced by the
Professional Standards Authority (‘Standards for members of NHS boards and Clinical Commissioning
Group governing bodies in England’) and an NHS Leadership Academy Publication (‘The Healthy NHS

Board 2013’). It agrees that the public have the right to expect that people in leading positions

1

Recommendation 215: A common code of ethics, standards and conduct for senior board-level healthcare leaders and managers should
be produced and steps taken to oblige all such staff to comply with the code and their employers to enforce it.
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in NHS organisations are fit and proper persons; and that where it is demonstrated that a person
is not fit and proper, they should not be able to occupy such a position. It refers to a consultation
on ‘Strengthening corporate accountability in health and social care’ (July 2013), which led to FPPR.
In the light of experience which has led to the Review of the FPPR I think it is appropriate to
reconsider Recommendation 215 of a common code of ethics, standards and conduct for senior

board-level healthcare leaders and managers. I would support such a code, and think it should
be extended to include all senior managers. To avoid ambiguity as to which ‘senior managers’
such a code would apply to, I would suggest that the recommended common code of ethics,
standards and conduct be applied not only to senior board-level healthcare leaders, but also to
all NHS managers employed at band 8a or above.

The government’s response to Recommendation 21816; 2 also refers to the ‘Standards for members
of NHS boards …’ publication, and the ‘Strengthening corporate accountability …’ consultation,
noting that the FPPR scheme will be kept under review to ensure that it is effective. It adds we

will legislate in the future if the barring mechanism is not having its desired impact. Evidence
suggests that the FPPR has not had its desired impact.

In its response to Recommendation 21917; 3 the government agreed that a focus on standards and
their enforcement through normal employment processes and a fit and proper person test is the
right place to start. It added that further action may be justified following a review of how this
approach works in practice, having seen how well the combination of a standards-based
approach and the use of a ‘fit and proper persons’ test by the regulators would work. There
have been high profile examples showing that the FPPR has in practice not worked well.

The government’s 2014 response did not directly address the possibility alluded to in
Recommendation 219 of extending regulation to include a wider range of managers and leaders. I
think it is hard to justify the present situation in which most healthcare professionals are regulated
but managers are not. In this respect I was interested to see a recent article which indicated that

2

Recommendation 218: Serious non-compliance with the code, and in particular, non-compliance leading to actual or potential harm to
patients, should render board-level leaders and managers liable to be found not to be fit and proper persons to hold such positions by a
fair and proportionate procedure, with the effect of disqualifying them from holding such positions in future.
3

Recommendation 219: An alternative option to enforcing compliance with a management code of conduct, with the risk of

disqualification, would be to set up an independent professional regulator. The need for this would be greater if it were thought
appropriate to extend a regulatory requirement to a wider range of managers and leaders. The proportionality of such a step could be
better assessed after reviewing the experience of a licensing provision for directors.
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More than 90 per cent of about 80 senior managers surveyed backed idea of professional
regulation41. I think the time for professional regulation of NHS managers has come, and is overdue.

A 2010 report of a working group (‘Assuring the quality of senior NHS managers’ 42) set out
recommendations to raise the standards of senior NHS managers. The report recognises that while
the overwhelming majority of NHS managers meet high professional standards everyday, a very
small number sometimes demonstrate performance or conduct that lets down the patients they
serve as well as their staff and organisations. The group's recommendations include replacing the
‘Code of Conduct for NHS managers’ with a new statement of professional ethics and consultation on
a system of professional accreditation for senior NHS managers.
‘The Healthy NHS Board: Principles for good governance’ 43 highlights the consequences of poor
board performance on patient care. Its recommendation 9 makes clear the need for a regulatory
and accreditation scheme for senior NHS managers that mirrors those in place for clinicians and
nursing staff. One of the proposals contained in ‘Assuring the quality of NHS senior managers’ is to
consult on a new system of accreditation for managers that aims to provide stronger assurance of
the quality of senior managers in the NHS.

Both these documents are mentioned in a Department of Health webpage in the national archives
referring to the Robert Francis Inquiry report into Mid-Staffordshire NHS Foundation Trust44.

Kark Review of FPPR - HW contribution September 2018.docx

18 | 24

Appendix 4
The Health and Social Care Act 2008 (Regulated Activities) Regulations 2014
2014 No. 2936, PART 3, SECTION 1, Regulation 5 Fit and proper persons: directors
5.— (1) This regulation applies where a service provider is a health service body.
(2) Unless the individual satisfies all the requirements set out in paragraph (3),
the service provider must not appoint or have in place an individual—
(a) as a director of the service provider, or
(b) performing the functions of, or functions equivalent or similar to the functions of,
such a director.
(3) The requirements referred to in paragraph (2) are that—
(a) the individual is of good character,
(b) the individual has the qualifications, competence, skills and experience which are
necessary for the relevant office or position or the work for which they are
employed,
(c) the individual is able by reason of their health, after reasonable adjustments are
made, of properly performing tasks which are intrinsic to the office or position for
which they are appointed or to the work for which they are employed,
(d) the individual has not been responsible for, been privy to, contributed to or
facilitated any serious misconduct or mismanagement (whether unlawful or not) in
the course of carrying on a regulated activity or providing a service elsewhere
which, if provided in England, would be a regulated activity, and
(e) none of the grounds of unfitness specified in Part 1 of Schedule 4 apply to the
individual.
(4) In assessing an individual’s character for the purposes of paragraph (3)(a), the matters
considered must include those listed in Part 2 of Schedule 4.
(5) The following information must be available to be supplied to the Commission in relation
to each individual who holds an office or position referred to in paragraph (2)(a) or (b)—
(a) the information specified in Schedule 3, and
(b) such other information as is required to be kept by the service provider under any
enactment which is relevant to that individual.
(6) Where an individual who holds an office or position referred to in paragraph (2)(a) or (b)
no longer meets the requirements in paragraph (3), the service provider must—
(a) take such action as is necessary and proportionate to ensure that the office or
position in question is held by an individual who meets such requirements, and
(b) if the individual is a health care professional, social worker or other professional
registered with a health care or social care regulator, inform the regulator in
question.
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Appendix 5
The Health and Social Care Act 2008 (Regulated Activities) Regulations 2014
2014 No. 2936, SCHEDULE 4 Good character and unfit person tests
PART 1: Unfit person test
1.

The person is an undischarged bankrupt or a person whose estate has had sequestration
awarded in respect of it and who has not been discharged.

2.

The person is the subject of a bankruptcy restrictions order or an interim bankruptcy
restrictions order or an order to like effect made in Scotland or Northern Ireland.

3.

The person is a person to whom a moratorium period under a debt relief order applies
under Part VIIA (debt relief orders) of the Insolvency Act 1986(1).

4.

The person has made a composition or arrangement with, or granted a trust deed for,
creditors and not been discharged in respect of it.

5.

The person is included in the children’s barred list or the adults’ barred list maintained
under section 2 of the Safeguarding Vulnerable Groups Act 2006, or in any corresponding
list maintained under an equivalent enactment in force in Scotland or Northern Ireland.

6.

The person is prohibited from holding the relevant office or position, or in the case of an
individual from carrying on the regulated activity, by or under any enactment.
PART 2: Good character

7.

Whether the person has been convicted in the United Kingdom of any offence or been
convicted elsewhere of any offence which, if committed in any part of the United
Kingdom, would constitute an offence.

8.

Whether the person has been erased, removed or struck-off a register of professionals
maintained by a regulator of health care or social work professionals.
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Appendix 6
The Health and Social Care Act 2008 (Regulated Activities) Regulations 2014
2014 No. 2936, SCHEDULE 3 Information required in respect of persons
employed or appointed for the purposes of a regulated activity
1.

Proof of identity including a recent photograph.

2.

Where required for the purposes of an exempted question in accordance with section
113A(2)(b) of the Police Act 1997(1), a copy of a criminal record certificate issued under
section 113A of that Act together with, after the appointed day and where applicable, the
information mentioned in section 30A(3) of the Safeguarding Vulnerable Groups Act 2006
(provision of barring information on request)(2).

3.

Where required for the purposes of an exempted question asked for a prescribed
purpose under section 113B(2)(b) of the Police Act 1997, a copy of an enhanced criminal
record certificate issued under section 113B of that Act together with, where applicable,
suitability information relating to children or vulnerable adults.

4.

Satisfactory evidence of conduct in previous employment concerned with the provision of
services relating to—
(a) health or social care, or
(b) children or vulnerable adults.

5.

Where a person (P) has been previously employed in a position whose duties involved
work with children or vulnerable adults, satisfactory verification, so far as reasonably
practicable, of the reason why P’s employment in that position ended.

6.

In so far as it is reasonably practicable to obtain, satisfactory documentary evidence of
any qualification relevant to the duties for which the person is employed or appointed to
perform.

7.

A full employment history, together with a satisfactory written explanation of any gaps in
employment.

8.

Satisfactory information about any physical or mental health conditions which are
relevant to the person’s capability, after reasonable adjustments are made, to properly
perform tasks which are intrinsic to their employment or appointment for the purposes
of the regulated activity.

9.

For the purposes of this Schedule—
(a) “the appointed day” means the day on which section 30A of the Safeguarding
Vulnerable Groups Act 2006 comes into force;
(b) “satisfactory” means satisfactory in the opinion of the Commission;
(c) “suitability information relating to children or vulnerable adults” means the
information specified in sections 113BA and 113BB respectively of the Police Act
1997.
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